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FEDERAL ELECTION COMMISSION
999 E Street, N.W.
Washington, D.C. 20863

FIRST GENERAL COUNSEL’S REPORT

MUR 6257

DATE COMPLAINT FILED February 25, 2010
DATE OF NOTIFICATION March 10, 2010
DATE OF LAST RESPONSE Apnl 23, 2010
DATE ACTIVATED May 18, 2010

EXPIRATION OF SOL Earhiest May 6, 2014
Latest June 22, 2014

COMPLAINANT: Robert A Gleason, Jr

RESPONDENTS: John Caliahan
John Callahan for Congress and John V Filipos,
m hus official capacity as treasurer
Fnends of John Callahan and John V Filipos,
1n his official capacity as treasurer

RELEVANT STATUTES

AND REGULATIONS: 2USC §431(2xA)
2USC §434(v)
2USC §4411(c)
11CFR § 10072
11CFR §100131
11CFR §1103(d)

INTERNAL REPORTS CHECKED: Dasclosare Reports

\ BEXN

c2:INY 91 ANV

OTHER AGENCIES CHECKED: Pennsylvema Departuient of State
Disclosure Reports

L  INIRODUCTION

In 2009, John Callahan was simultancously an unopposed candidate for mayor of
Bethlehem, Pennsylvania and a federal candidate for Pennsylvania’s 15® Congressional District
The complamt in this matter allcges that Callahan’s mayoral campaign paid for research used to
determune the feasibility of Callahan running for Congress
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Farst Genersl Counsel’s Report 2
MUR 6257 (Callahari)

Callahan’s mayoral commuttee, Friends of John Callahan and John V Filipos, in hus
official capacity as treasurer, (*Mayoral Commuttee™) made two payments totaling $9,932 to
vendor Stanford Campaigns, the first on May 6, 2009 for $4,500 and the second on June 22,
2009, for opposition self-research | The complaint alleges that the research was for the purpose
of “testing the warers™ mn connection with a possible federal candidacy, and therefore
comstituted an 1mpermesible m-kind contribatron to John Callahan and Callahan for Congress
and Jnisa V Filtpos, 18 his effssial cepacsty s;- messumer (“Fededd] Committe”™) Congsiaimnt at 3
The evmplsnt fusther sllages that the Fedaral Committae did not diszizae the contnbution

The Respondents deny that the research was “testing the waters” activity related to
Callahan’s federal candidacy Instead, they state that the research commussioned by the
Mayoral Commuttee had “mherent value” and was “procured, and ongmnally used” by
Callshan’s mayoral campaign, and was therefore properly paid for with funds from the Mayoral
Commuttee Responscat 1,2 The Respondents also state that when the Federal Commuttee
eventually utilized the research to further Callahan's federal candidacy m January 2010, 1t paid
the Mayoral Comnuttee what 1t believed to be the fair market value of the research and timely
diselosed the disbursement 7d at 2

Bnsed on the amnpimnt, the sespome, and otiher aymiaizs infoasetun, we recatonmnd
thet the Comumissaon find season to believe that John Callshan, Fiends of John Callahan and
Jobn V Filipos, n lus efficial capacity as treasurer, and Jobn Callahen for Congress and John
V Filipos, 1n lus official capacity as treasurer, violated 2U S C § 4411(e) and 11 CFR
§ 110 3(d), and that John Callshan for Congress and John V Filipos, m hus official capacity as
treasurer, violated 2 U S C § 434(b)(3) and (4), and authonze an mvestigation

' Accordmg to thewr website, Stanford Research, an entity in Austin, Texas, performs a wide vanety of
servces, meluding opposition ressarch, for vanous organmations, incinding local, state and
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First General Counsel's Report 3
MUR 6257 (Callahan)

I.  FACTUAL AND LEGAL ANALYSIS

A. Factual Summary

John Callahan 18 a candidate for the United States House of Representatives for
Pennsylvama's 15® Congressional Distnct Callshan officially announced his federal candidacy
on July 27,2009 He filed s Statement of Candidacy with the Commussion on July 31, 2009,
and his Federal Comnuttee filed its Stetermant of Orgesnizatisn on the same day Before that
time he had made no offinmi stateesssts indicanug that he had decided to run and raised no
funds for a Cengremional zace * The Fedesal Camzuites timely filed 1ts fizat dioclosuze eport,
the 2009 October Quarterly Repart, on October 15, 2009

Callahan 13 also the current mayor of Bethlehem, Pennsylvama He was first elected to
the office n November 2003, and ran for and won re-election 1n 2005 and 2009 See
http //www bethlehem-pa gov/about/mayor He ran unopposed in the 2005 general election, as
well as 1n the May 19, 2009, primary and the November 3, 2009, general election /d

The complamt alleges that disbursements made by Callahan’s Mayoral Commuttee to
Stantbrd Campatgns funded “testing the waters” activity related! to Callahan's federal
candidacy, and that “[ojertami¥ the results of Y rezzervh wiee used m detormuning wiiether or
not Cailaban siould becan a smdidate,” anll thexniore arstiizsted un sepermmssble m-kind
coztriiming to the Fodaral Commnitiee Tn support of the sllegation, the camginimt pomts to an
Octoker 22, 2009, article (“Morming Call aticle™) regasdmg the opposihon research tactics of

3 Alhough Cslishan declared his candudacy on July 25, 2009, be reportedly “coniirmed hus interest™ 1 & Federid
candudacy as early as June 24, 2009, when hs stated that he was “senously consxdermg a run ™ See Lynn Olanoff,
US Rep Gharise Denst’s Campmign Manager Calis for Bixthhshem Mayor Jehn Callaan 1o Drop his Mayoral bud
¥ ke runs for Congress (June 25, 2009), at hitp //fvww leinghvalleylive convbethichem/index ssf?/base/news-
1/12459027875130 xmi&coll=3 (last vissted August 3, 2010) Ses also Bill Wichert, Bethichems Mayor John
Callahan announces Congressional Bd, (July 25, 2009), st

bttp //www lehughvalleyhive com/bethichen/index ssf/2000/07/bethlabam_mayor_john_callahan_2 himl (Callahan
announces Ius Congressional candidacy)
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MUR £257 (Callahan)

Callahan and Representative Charlie Dent, the leading Democratic and Republican candiwdates
for the 15™ District Congressional seat, respectively Complamnt, Attachment 3 The article
reports that, “Callahan, before he even announced a run, hired a Democratic research firm to
find out what crimmal background checks in the name John Callahan would dig up, according
to campaign manager Justin Schall " /d The article also states that Callahan was curious to
know “what a cheek of cuntractors whe had done busmess with the city would reveal ™ Id

Respomdents deay that the sesesrch vas “tasting ths watos™ artaty 1n relaton to
Callghan’s fedesal enndidacy, amd mstnad maicton that 1t had “inherent walue” ta tha maycesl
campaign and therefore was properly paud for wath funds from the Mayoral Commuttee
Response at2 Respondents also mamtan that background self-research, unlike a poll, does not
clearly mdicate that a candidate 1s considering a run for office, but “may be used for a vanety of
purposes not related to federal elections " /d at3 They also assert that at the time of the
payments, Callshan had made no decision regarding a possible Congressional run and was m
fact still raismg funds for his mayoral election /d at2

Respondents pomt out that the Morming Call axticle does not directly quote Callahan's
federal exmpaign masagar, and that he mever stated that the rescarch was to benefit the federal
campaign, or even (o “thst the namus” for a posmble federsl candxdacy /d a3 Rospondenty
also state that the federal campaign mangger “mads clnar W the repartar savemnl tumes that the
memthndmmvduembhemngmyonlumpmndfhudmhadwbepudfor
with funds from the mayoral campaign commuttee ” /d In addition, Respondents mamtam that
the federal campaign manager mformed the reporter that “the federal campaign was not using
the research but that, when and if the mayoral campaign was over, and a potential federal
cmpugndemdedmuulmthemch.thgfederdmmﬂuwmﬂdplydwmyord
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First General Counsel’s Report 5
MUR 6257 (Callahan)

commuttee the fair market value for use of the research ™ /d According to Respondents, the
Federal Commuttee paid $5,000 to the Mayoral Commuttee on January 15, 2010 “for the pro-
rated cost to purchase the research,” before 1t used the research /d at4 The Federal
Commttee reported that $5,000 payment on its 2010 Apnl Quarterly Report filed with the
Commussion

B. Legul Analysis

At 155ue 13 whether the research procured and funded by the Mayoral Commuttee was for
the use of the mayaral campa:gn, or if, as slleged, it wae wimded ta be used, and was used, for
the purpase of determming the feasibility of Callahan's federal candudacy If the research was
for the latter, 1t constituted “testing the waters” activity related to Callahan’s federal campaign
and, therefore, could only be pad for with funds subject to the imitations and prohibitions of
the Federal Election Campaign Act of 1976, as amended (the “Act™)

Under2U S C § 431(2)(A), an mdividual 1s deemed to be a “candidate™ when
campaign activity exceeds $5,000 in exther contrnibutions or expenditures However, money
rused and spent solely to “test the waters,” or to determme the feasinlity of a federal
candadacy, doss mot auent towards this dollar threshoid entil the sndivedual decides to nm for
fedemi offose or emadacts activitios that indxcate he or she aas decedesd & broone 3 canchdats
11 CFR §§ 160 72(a) and 100 131(a) At the pann that the mdividnal becames a candsdatg,
funds raised and spent to “test the waters™ become contributions and expenditures and must be
dsclosed as such, regardiess of the dates that the contributions were recerved or expenditures
were made See 11 CFR §§ 100 72(a) and 100 131(a) Only federally comphant funds may
be used for “testmg the waters” activities See 11 CFR §§ 100 72(a) and 100 131(a)
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First General Counsel's Report 6
MUR 6257 (Callahan)

The Act prohibats a federal candidate, a candidate’s agent and entities established,
financed, mantaned or controlled by them from soliciting, receiving, directing, transfernng or
spending funds n connection with a federal election, unless those funds are subject to the
limutations, prohibitions and reporting requirements of the Act 2USC § 441x(eX1)(A)
Lakew:se, transfers of funds or assets from a candidate’s non-federal campaign commuttee or
aceoust to s or lrer privcipul campungn commitee for a federal elettion are prolubmed
11CFR §1103(d) Teos; if the remurch paxd for by this Mayeral Cemmutiee tn Smnfond
Campmugns was for the purpose of “testing the waters” for Callabian’s possibie fadesal
candidacy or was used by the Federal Commuttee prior to January 15, 2010 to further Callzhan's
candidacy, then the research costs may have constituted an 1mproper in-kind contnbution to the
Federal Committec See e g, MUR 5426 (Dale Schultz for Congress) (Schultz’s Federal
Commuttee effectively received prohibited transfer of funds when the Schultz State Comnuttee
paud for expenses that the candidate incurred in connection with hus federal election), see also
MUR 5480 (Levetan) (Levetan's Federal Commuttee received prohibited transfer of funds when
Levetan’s State Commuttee paid for a poll 1 connection, at least in part, to the Federal election)

The contention that the oppesition geif-ressarch by Stenford Camspaigns lead “misurent
valus” to an umoppossd n=ayomei mme, aknent eny svesnmtwes of the resmrch ox specification of
its intended or actial e, zasses quasons See Rospozse a2 2 By Miay 6, 2808, the date of the
furst payzaent, Callahan almady knew that he was runming unopposed m the May 19, 2009,
Democratic mayoral primary, and that there was no Republican primary candidate In addition,
although an Independent candidate could file to be placed on the general election ballot until
August 2, 2009, Respondents do not claim that there was even speculation that a serious
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MUR 6257 (Calighan)

Independent candidate would oppose Callahan 1n the general election ® There 13 also no
information suggesting that the Mayoral Commuttee commussioned sumilar research at the ime
of Callahan's 2005 unopposed reelection bid

On the other hand, background self-research could be useful to an unopposed mayoral
candidate in deciding whether to run for federal office Respondents' assertion that Cullalan
had met yet decided to ran for Congress when the Mayorel Commitvee puid fer the researeh, or
thos he wms saill g funds for his rom far mayer, ase mot pimbative  The allagatsmn 18 thot
Caliahan used the resoanch ta help hag determane whather to run, aad Callahan contmued hu
campaign for mayor after he bacame a federal candidate Callahan formally appounced his
federal candidacy on July 25, 2009, approximately one maonth after the last payment to Stanford
Campaigns According to the Morming Call article attached to the complaint, the day after
Callahan announced hus federal candidacy, the National Republican Congressional Commuttee
and a GOP consultant requested from the City of Bethichem a multitude of public records,
including Callshan’s City Council votmg and attendance records, hus travel expenses, his phone
logs, government e-mals andl salary mforrmtion Informatron garmered from the opposition
self-rescarch thst Sae=iord Campuagns had perfhbeemed prosurasbly esuld have provided Callahm
with foreknosaindge of his petennal vuineubsiime of he decadsd ta edinr the fedam! ww:, wal
allownd 5is fodwral campaiga to formalate dofismacs agamnst posable lntes attaeks s addstion,
although Respondenis assert the Federal Commuttee did not use the reacarch the Mayoral
Commuttee had paid for until January 15, 2010, Respondents appear to acknowledge that the
federal campaign had access to, and familianty with, the Stanford Campaigns® research as early

3 'Wedtd not locate any preas t=ports eves spenulatig tiat any Independent candadate bad consdered opposing
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First Geners! Counsel's Report 8
MUR 6257 (Callahan)

as October 2009, when Callahan's federal campaign manager mdicated to the Morming Call
reporter that he was aware of the research

If the research paid for by the Mayoral Commuttee was used by Callahan in determining
the feasibility of running for Congress, and by the Federal Commuttee prior to January 15, 2010,
then the Federal Commuttee failed to tnmely disclose m-kind contnbutions from the Mayoral
Cezmmttes In additvon, depending en the temy and extiat that thie two commuttess used the
resssnmh, 1t 1¢ possible thut tiie Feders] Conmmutiee's January 185, 2010, pxyment wis 1t xmely
or accusately discloaad Sce2U S C § 434(b)(3) aad (4)

Based on the above, we recommend that the Comanmsaos find reason to believe that
John Callshan, Friends of John Callahan and John V Filipos, m his official capacity as
treasurer, and John Callahan for Congress and John V Filipos, 1n hus official capacity as
treasurer, violated 2U S C §441i(c)and 11 CFR §1103(d) We also recommend that the
Commussion find reason to beheve that John Callahan for Congress and John V Filipos, in his
official capacity as treasurer, violated 2 U S C § 434(b)(3) and (4)
IL FROPOUSED INVESTIGATION

Becsuse Callahax was unopposed m the mayoral smwpargn, and Respondents did not
provide a copy of the zesearch, explam how 1t had “inherent value” to the mayoral campaign,
how 1t was vand by the mayaesal campaign, or provide affidavits from Callakan oe fram Mayasmsl
and Federal Commuttee personnel, we believe Respondents have not sufficiently sefuted the
complamt’s allegations and a limited mvestigation 15 therefore warranted The mvestigation
would seek to substantiate the mtended purpose of the research procured and paid for by the
Mayoral Commuttee and its actual use, including whether Callahan used 1t to determmne the
feasibility of running for federal office Depending on what we discover, we will also explore
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First General Counsel's Report 9
MUR 6257 (Callahan)

whether the Federal Commuttee’s January 15, 2010, payment of $5,000 for use of the research
represented a timely and accurate “pro-rated” value of the cost of the research In the event that
Respondents do not cooperate with nformal requests for documents and interviews, we
recommend that the Commussion authorize the use of compulsory process, includmg the
issuance of appropniate subpoenas

IV. RECOMSEENDATIONS
1 Find reasmn to believe that John Callahan, Friends of John Callahan and John V
Filipos, 1n his official capacity as treasurer, and John Callahan for Congress and
John V Filipes, m his officsal capacity as treasurer, viclatad 2U S C § 4411(c) and
11 CFR § 101 3(d),

2 Find reason to believe that and John Callahan for Congress and John V Filipos, m
hus official capacity as treasurer, violated2 U S C § 434(b)(3) and (4),

3 Authonze cempulsory process,
4 Approve the attached Factual and Legal Analysis, and
S Approve the appropnate letter

Thomasemia P Duncan
General Counsel

Acting Deputy Associate General Counsel
for Enforcement

WD

Peter G Blulnbsrg
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Wanda D Brown
Attomey




